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There has been unavoidable confu- 
sion since the enactment of FIRREA 
concerning how a savings associa- 
tion should apply the loans to one 
borrower limitations contained in 
the legislation. The legislation states 
that Section 5200 of the Revised Stat- 
utes (12 U.S.C Section t34) is to 
llapply to savings associations in the 
same manner and to the same extent 
as it applies to national banks.” 
FIRREA also provides the Director 
of the Office of Thrift Supervision 
(OTS) with authority to impose 
more stringent loans to one bor- 
rower restrictions. 

General Limitations 

Savings associations’ management 
shall apply the Office of the Corn 
troller of the Curmncys (OC K 
lending limit regulations and 
codified opinions, which are prom- 
ulgated pursuant to notice and com- 
ment and are binding on associa- 
tions. Associations’ management are 
also advised to apply the prior limi- 
tation at 12 C.F.R. Section 563.9-3, to 
the extent it is more restrictive, until 
the OlS issues its revised loans to 
one borrower regulations; however, 
with respect to the renewal of any 

loan that was legal when made, 
such loan may be renewed in accor- 
dance with the OX’s loan renewal 
policy as described herein. 
Although the OTS will give the 
Corn 

s 
troller% legal opinions (non- 

cod’ ed) substantial weight, these 
opinions will not be regarded as 
legally binding on savings associa- 
tions. Management should docu- 
ment that, in good faith, the more 
conservative lending limit has been 
applied in granting loans and exten- 
sions of credit. Management should 
further consult with their associa- 
tion’s legal counsel for assistance in 
determining their appropriate lend- 
ing limitations. Generally, the O’IS 
will not take any supervisory action 
if the savings association’s docu- 
mentation demonstrates that it has 
taken the most conservative posi- 
tion during the time period from 
passage of FIRREA until the new 
01s regulations are effective. 

Particular Guidance with Ra 
p Loan Renewal2 

ArenewalofaloanisgeneraLlynot 
regarded as the equivalent of a new 
loan at the tune of renewal for lend- 
ing limit purposes, provided: (1) no 
new funds are advanced by the 
association to the borrower; and (2) 
a new borrower is not substituted 
for the original obligor. A loan 
restructuring, to include extended 
repayment terms, altered interest 
rates, or the taking of additional 
security, will be treated as a loan 
renewal rather than a new loan and 

- 

extension of credit, provided that 
the original obligor on the loan is 
not released (other obligors may be 
added). 

Funded 
nX4yp 
rmfunded portions may not. For 
example, if an association has a 
$lOJIOO~ commitment to a bor- 
rower which was within the legal 
lending limit when made, with 
$6,000,000 funded at the date that 
the commitment expires, the associ- 
ation could renew up to $6,OOO,ooO 
as if the commitment were a term 
loan, even though the association’s 
legal lending limit is now less than 
$aL)t%oOO. 

Provided conditions (1). and (2) 
stated above are met, the renewal of 
such loans will not result in a viola- 
tion of the new statutory limitation; 
rather, the loans will be deemed 
“nonconforming.” The use of this 
term is consistent with the OCc’s 
usage, and such loans are not the 
same as nonconforming loans as 
defined in Section 5kX3K) of the 
Home Owners’ Loan Act of 1933. 

Because the renewal of a noncon- 
forming loan presents an opportu- 
nity to bring the loan into confor- 
mance, however, the association 
must m to such a renewal make 
every effort to bring the loan into 
conformance with the new limita- 
tion. For example, the association 
should attempt to have the debtor 
partially repay the loan or obtain 
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another institution’s nonrecourse 
participation in the loan to bring it 
into lending limit compliance. It is 
incumbent upon the association to 
demonstrate with written evidence 
that such efforts have been made. 
Such evidence should be presented 
to the appropriate perso- commit- 
tee, or the board of directors in con- 
junction with the loan approval pro- 
cess. 

The OTS will not consider the 
renewal made in accordance with 

~&-+~~&~~~~~~ 

deliberate purpose to evade the law 
and to extend unwarranted lines of 
credit would violate the statutory 
limitations made applicable by 
FIRFEA and expose the directorate 
to liability. F Uthermore, efforts to 
bring a loan into conformance do 
not end with the loan’s renewal. 
Management should continue to 
document its efforts to bring such 
nonconforming loans into confor- 
mance on an ongoing basis. 

This position is consistent with the 
longstanding policy of the OCC as 
express4 in their written interpn+ 
tations of applicable statutory and 
case law. 

The appendix to this Bulletin 

Ez$%EE$~z::s”;% 
ante for determining an associa- 
km’s unimpaired capital and unim- . 

p”d 
surphs upon which the 

oans to one borrower limitations 
shallcurrentlybebased. 

Attachment 

Y - Jonathan L. Fiechter 
Senior Deputy Director, Supervision Policy 
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(I) 

ImmmmrnIom 

Subpad A-Authodiy and Ddhitian8 

03.1 Au_. 
Thl8putkiMUdunduth~8UthO?- 

rtp of 12 uaC. 1 cL re& 93% 1at 
Ill& and the xntern8Uon8i Lendins 
SupervIsion Act of 1983 (Pub. L au- 
181. Title DL 97 st8t. 1159). 12 USC. 
3907 Md 39oB. 

(8) “Mjlmed total mmeu’ me8M 
the averue total m8eti figure re- 
quired b be computed for a& 8t8ted 
Ln a baak’r meet recent quarteriy 
“Consolidated Report of Conditloa 
and Income” CC8U Report,. plus the 
end-of-quwter allowance for loan aud 
lease lesser. minus end-ofquarter in- 

’ hngible asseta not inchded in p&nary 
crgttal The Offlcc rcservcs the right 
to require a baa& to commute and 
nuintaln its crgital rat&a on the brrtr 

It Q1 QI. I (l-1-89 Edith) 

(3) Mmdatom umverUhle debt to 
theextentof2O%ofthe8umofp8m- 
Empkm <Cl (118ad (2) of tM8 Mctllua 

(d) “Scmndam uWW’ m the 
sumofp- b (d) (1) aad (2) of 
tbf88ecUoatotheextmtthatthi8 
f@ure dam not exceed 50% of the 
b8ak%prlmavc8Pit8k<l)36mdwm 
coxmrtlble debt th8t Ir not lncludui la 
pm capita& aad (2) kited life 
preferred stack and subordhated 
no- and debentures ‘I-hew inxtzu- 
mentl mult meet the n~uirements 8et 
forth m 12 CFR 3.100 or othemime 
publtshed by the Office (A bank msv 
issue mwMamry convertible debt. 
other sllbordinued debt or United life 
preferred stack Ln 8mounU exceedin 
the limitation in this paraermh. but 
such stock or debt 8hail not be consid- 
ered uwal for caWal adetaurreo or 
-tom ourposer wtthout the m 
ten approv8l of the 0iflce.L 

(a) ToWl capit&’ mearis the sum of 
pllxmry capitrl uld secoxld8rY uP!taL 
The endof-quvter Meurea u of the 
CJIRepOrtdSteShAlbeUSedinCam- 
puting the bank’s capital ratio& 

of actuaA rather th8a 8vera#& total 
amets when necuasrs tac8rr7outthe 
PurposarOfU-- 

(b) “Bask’ meam 8 naUonaA bamk- 
2 stion or a DWrlct of Colum- 

tc) Trlm8ry calm&” me8m the rum 

i$lzzEY 
tc) (11, (2) uld (31 of 

(1) common stock Deroctrul Err- 
lened rtoct crpttd aumhm uadivlded 
profita reserve8 for coatdagtacia U 
other crgltrl tuemea (excluding u+ 
cnsed dividenda on perpetual and lim- 
Ned life mefemd stocky. net worth 
cmtlflutu bmled pummt to 12 
U38.C. 1823 
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sealolx 
(41 other 

debk mted 
2luboan8ted 

tn8nd8torY convertible 
llfa preferred stock 8nd 
notu and debentura to 
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(7) “lKoruue~rl8htB! 
muwthebuak-ownedrl8h~tOurv- 
10s for 8 fee moruue 108nBth8tBre 
own& by othem 

(8) Terpeua preferred smcw’ 
me8nB~~~rtOctth8tdowaot 

!lzEotY~~~5 
thy holdw. 

(il. lUg&wmd and RestdeW 
Limited Life pnld stmk Mande 
tom ConrPcttibLh Deb& and OUwr Sub 
owlinard mbt411 RBmtwwnb 
Imla of limited llf’.228~~ 
Bxulsubordhuted 
turm (except rlmnd8tnrp conveemle 
debt) mu& have orkhml wei8hted 8~ 
er8ge maturitla of at le8st seven (71 
yesrstabetncludedlnthedefinltton 
of surplus” In 8dditioa 8 8uborcUu8b 
ed note or debenture must 8lnoz 

(1) Be ml bordhatedtothecla4m8Of 
deooritorr 

<ws&fieonthe iMtmmeattmt1tt 
not8depoidtandbnotinsuredbythe 
FDIC 

(IiilBa 8pgrovcd8Sctgitd bytbim 
OffiW 

(IV) Be \uuccurcd; 
WI Be aneudblt aa colhter8l for 8 

l~bythchsuimbmk 
ml) Rovlde th8t once 8av schedulecl 

~t8OfPr&ldE8lbedn.8USChed- 
Uhdp8YBleXl~8h8UbO~8tlU8t 
mmally and the amount repaid in 
eschJearsh8llbexloltath8aixlthe 
prior 9s ami 

tvti) Provtde th8t no acceler8ted pay- 
ment by reason of default or otherwise 
msy be made without the prior writ 
ten 8ppromA of the Of&e, 

(1) ResmcLconr. The toal 8mount of 
mandatory convertible debt not ln- 
eluded in mmer8~h tcX3, of this ICQ 
uoam limited Ufe Preferred atoclt 8ad 
s~bordi1&8mi note8 and d&am?a 
considered 8s 8umlua b limited to 50 
mrcalt of the amree8te amount of 
primam cwit8l aa defined in 12 CFR 
3.2(c). upless wecifically approved in 
writing by the Offlct. 

(31 Re8truation a3 Authority. The 
OCCcx~resd~ ruenm the ruthorlty, 
In exifient Clrcunutances to nmlve the 
minim= maturity requirement and 
thepc~WerutrkUoaret forthin 
pmmha (I) (11 and (2) of thi8 aeo- 
tloa in Order to allow the Incluslon of 
other lImited life prefvrtd stack 
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